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JURISDICTION OF THE COURT OF APPEALS
This court has jurisdiction of this Petition for Review pursuant to Article 8, §3 of
the Utah Constitution; Utah Code Ann, §§35A-4-508(8)(a), 78-2a-3(2)(a), 63-46b-16; and
Rule 14 of the Rules of Appellate Procedure.

ISSUES PRESENTED FOR REVIEW
Did the Workforce Appeals Board have substantial evidence to support the finding
that the employer had just cause to discharge the claimant?

STANDARD OF REVIEW
The petitioner/claimant's brief challenges the finding that the claimant possessed
the requisite knowledge, culpability, and control to prevent his discharge, which is a
question of fact, and the standard of review is "highly deferential, requiring reversal only
if the finding is clearly erroneous . . . and not supported by substantial evidence." Drake
v. Industrial Comm % 939 P.2d 177 ( Utah 1997) and Utah Code Ann. §63-46b-16(4)(g).
The question of whether the employer had just cause to terminate the claimant is
a mixed question of law and fact under the Utah Administrative Procedures Act. An
agency's application of law to its findings of fact will not be disturbed unless its
determination "exceeds the bounds of reasonableness and rationality." Johnson v.
Department ofErnp. Sec., 782 P.2d 965, 968 (Utah Ct. App. 1989).

STATUTES AND REGULATORY PROVISIONS AT ISSUE
The statutes and rules which are determinative in this matter are set forth verbatim
in Addendum A, and include the following:
§35A-4-405(2), Utah Code Annotated 2003
§63-46b-16(4)(g), Utah Code Annotated 2003
R994-405-202, Utah Administrative Code 2003
R994-405-207, Utah Administrative Code 2003
STATEMENT OF THE CASE
A,

Nature of the Case, Course of Proceedings, and Disposition Below.
The claimant, Stanley Fieeiki, filed a claim for unemployment insurance benefits

effective November 9, 2003. The initial decision by a representative of the Department
of Workforce Services (Department) denied benefits on the grounds the claimant was
discharged for just cause in accordance with Utah Code Ann. §35A-4-405(2)(a). The
Department's decision was issued on December 2, 2003. (See Addendum B) The
claimant appealed that decision to an administrative law judge (ALJ) and an evidentiary
hearing was held. On January 8, 2004, the ALJ issued a decision containing findings of
fact and conclusions of law, which affirmed the Department's original decision. (See
Addendum C) The claimant appealed the decision of the ALJ to the Workforce Appeals
Board (Board). In a decision issued March 12,2004, the Board upheld the ALJ's decision
that the claimant had been properly denied benefits. (See Addendum D) The claimant's
petition for review was filed May 10, 2004.

B.

Statement of the Facts,
The claimant, Stanley Fieeiki, worked for the State of Utah, Department of Public

Safety (DPS), State Bureau of Investigation, from October 22, 1998, to November 7,
2003, as an agent in the metro gang detective unit. (R, 38:1-7) He was discharged from
his employment for an incident of assault and domestic violence involving a child which
led to criminal charges being filed against him. (R, 16, 17, and 30:28-31) The claimant
filed for unemployment benefits on November 12, 2003. (R, 1)
As a peace officer, the claimant was responsible for upholding the laws of the state
of Utah. The claimant knew he could possibly lose his job if he broke the law. (R, 45:1419) He also knew he was to keep his private life unsullied and conduct himself in a
manner so as not to bring discredit to himself or the agency in accordance with the Law
Enforcement Code of Ethics. The claimant was given an agency policy book. (R, 9:1J3)
The claimant knew that other employees had been discharged for violating the same
agency policy. (R, 6:#7)
The claimant returned home from work on Monday, August 4,2003, and found his
wife very upset. His wife had been suffering from depression but had not sought medical
treatment. (R, 61:13-15) The claimant's wife damaged some items in the home in order
to get the claimant's attention. (R, 13:f2) The claimant refused to discuss his wife's
concerns and went to bed. (R, 40:1-11) The previous week the claimant had been
involved in SWAT training which included sleep deprivation. (R, 38:33-36)

The claimant's wife was upset that her husband would not talk to her. She sat down
on the bed, pushed him on the shoulder, and then kicked his leg hard enough to wake him.
The claimant slapped his wife. (R, 56:27-37 and 57:25-35) At that time, the claimant
realized it was his wife who had kicked him. (R, 40:38-43) The claimant weighed 220
pounds and his wife weighed 160 pounds. (R, 43:27-41) His wife reached forward to grab
a baby who was on the bed. (R, 44:10) The claimant continued to strike his wife, hitting
her three times on her back, which caused her to urinate. (R, 41:26-28 and 59:11-18) One
blow partially struck the baby. (R, 31:30-33) When he realized the child was in his wife's
arms, he stopped striking her. (R, 44:8-35) His wife then called the police. (R, 59:23)
The officers who came to investigate the incident noticed that the car in the claimant's
driveway was from another law enforcement agency. (R, 33:39-41) The claimant's wife
also called her mother regarding the matter. (R, 59:31)
The claimant was arrested and booked into jail. (R, 31:5) He was charged with two
counts of assault: one of domestic violence, and one of domestic violence in the presence
of a child. (R, 34:12-15) The investigating officer reported the incident to the claimant's
supervisor. (R, 33:43-44) The claimant planned to plead not guilty to the criminal charges
and to follow through with a jury trial. (R, 48:36-38 and 49:19-21) He also filed a
grievance with the Utah Career Service Review Board. (R, 8; 11:^2; and 12)
On August 5, 2003, the claimant's employer placed the claimant on paid
administrative leave pending the outcome of an administrative investigation of the
incident. (R, 18) The investigation found the claimant had violated multiple sections of

the Utah Criminal Code including domestic violence in the presence of a child, assault,
and child abuse. The claimant also violated Department of Public Safety policies. (R, 16,
17) The claimant remained on administrative leave until his last day of employment. The
claimant was discharged effective November 7, 2003. (R, 18)
SUMMARY OF ARGUMENTS
The claimant was terminated for just cause and is not entitled to unemployment
benefits. The Board correctly applied the factual findings to the law. This court should
uphold the factual findings of the Workforce Appeals Board, as the petitioner/claimant has
not marshaled the evidence in support of the Board's factual findings.
ARGUMENT
POINT I
THE CLAIMANT WAS DISCHARGED FOR JUST
C A U S E AND IS NOT E N T I T L E D
TO
UNEMPLOYMENT BENEFITS.
A claimant is ineligible for unemployment benefits if the claimant was discharged
for just cause as provided in Utah Admin. Code R994-405-202 (2001), set forth in
Addendum A. To establish just cause, an employer must prove each of the three elements
of a just cause discharge: culpability, knowledge, and control. In its decision, the
Workforce Appeals Board determined the employer established all three elements of the
just cause test.
Claims for unemployment insurance benefits are adjudicated under the provisions
of the Utah Employment Security Act. The particular section of the Act which pertains
to the claimant's case is Utah Code Ann. §35A-4-405(2)(a), which states:

35A-4-405. Ineligibility for benefits.
Except as otherwise provided in Subsection (5), an individual is
ineligible for benefits or for purposes of establishing a waiting period:
(2) (a) For the week in which the claimant was discharged for just
cause or for an act or omission in connection with employment, not
constituting a crime, which is deliberate, willful, or wanton and adverse to
the employer's rightful interest, if so found by the division, and thereafter
until the claimant has earned an amount equal to at least six times the
claimant's weekly benefit amount in bona fide covered employment.
In order to have a just cause discharge as shown above, there must be fault on the
part of the employee involved. Department rules establish the basic factors essential for
a determination of ineligibility under the definition of just cause. Utah Admin. Code
R994-405-202 states:
R994-405-202. Just Cause.
To establish just cause for a discharge, each of the following three
elements must be satisfied:
(1)

Culpability.

The conduct causing the discharge must be so serious that continuing
the employment relationship would jeopardize the employer's rightful
interest. If the conduct was an isolated incident of poor judgment and there
is no expectation that it would be continued or repeated, potential harm may
not be shown. The claimant's prior work record is an important factor in
determining whether the conduct was an isolated incident or a good faith
error in judgment. A long term employee with an established pattern of
complying with the employer's rules may not demonstrate by a single
violation, even though harmful, that the infraction would be repeated. In
this instance, depending on the seriousness of the conduct, it may not be
necessary for the employer to discharge the claimant to avoid future harm.
(2)

Knowledge.

The worker must have had knowledge of the conduct the employer
expected. There does not need to be evidence of a deliberate intent to harm

the employer; however, it must be shown that the worker should have been
able to anticipate the negative effect of the conduct. Generally, knowledge
may not be established unless the employer gave a clear explanation of the
expected behavior or had a written policy, except in the case of a violation
of a universal standard of conduct. A specific warning is one way to show
the worker had knowledge of the expected conduct. After a warning the
worker should have been given an opportunity to correct the objectionable
conduct. If the employer had a progressive disciplinary procedure in place
at the time of the separation, it generally must have been followed for
knowledge to be established, except in the case of very severe infractions,
including criminal actions.
(3)

Control

(a)
The conduct causing the discharge must have been within the
claimant's control. Isolated instances of carelessness or good faith errors
in judgment are not sufficient to establish just cause for discharge.
However, continued inefficiency, repeated carelessness or evidence of a
lack of care expected of a reasonable person in similar circumstances may
satisfy the element of control if the claimant had the ability to perform
satisfactorily.

In his brief, the claimant argues that his "isolated act, off duty, after hours, off
premises, within the privacy of his own home" did not expose his employer to risk of real
harm. With respect to the connection between a claimant's conduct and his employer, the
Utah Administrative Code states the following:
R994-405-207.

In Connection with Employment.

Disqualifying conduct is not limited to offenses which take place
on the employer's premises or during business hours. However, it is
necessary that the offense be connected to the employment in such a manner
that it is a subject of legitimate and significant concern to the employer.
Employers generally have the right to expect that employees shall refrain
from acts detrimental to the business or that would bring dishonor to the
business name or institution. Legitimate interests of employers include:
goodwill, efficiency, employee morale, discipline, honesty and trust.
[Emphasis added.]

As the Utah Supreme Court noted in Clearfield v. Department of Employment Sec.,
663 P.2d 440 (Utah 1983):
States with similar statutes have held that "connection with
employment" is not limited to misconduct "which occurred during the hours
of employment and on the employer's premises." [Citations omitted] It is
only necessary that the misconduct have such "connection" to the
employee's duties and to the employer's business that it is a subject of
legitimate and significant concern to the employer. Id. at 443.
The conduct for which the claimant was discharged was certainly connected with
his work and of significant concern to his employer. Among the stated purposes of the
Department of Public Safety is "to provide a safe environment for the citizens of the state"
and " to prevent criminal activity and to identify and apprehend persons violating state
criminal statutes;..." (DPS Mission Statement) An officer sworn to enforce the law is
rightfully held to a higher standard than an ordinary citizen, and the employer had a
rightful interest in requiring its employees to uphold the law. The claimant, a police
officer, was arrested and charged with two counts of assault involving domestic violence
in the presence of a child. Violation of the law by one charged with upholding the law "is
a subject of legitimate and significant concern" as specified by rule. Supra. When the
claimant purposely violated the laws of the state of Utah, he showed a blatant disregard
for the employer's rightful interests.

The employer's trust was breached and the

employment relationship so seriously damaged as to make termination inevitable and
justifiable.
The claimant further argues that his conduct did not expose DPS "to actual or
potential adverse publicity of a damaging level." In Clearfield, cited above, the claimant

was also a law enforcement officer. That claimant was also charged for misconduct
involving a crime (sodomy) which took place when he was off duty and off the employer's
premises. Concerning culpability in that case, the Utah Supreme Court stated,
The nature of the acts of misconduct in this case was such as to have a
serious effect on the claimant's employment and the employer's interests.
They not only disabled the employee from continued effectiveness as a
police officer, but they also discredited his employers, the police
department, and the city, and seriously impaired the same interests the
officer was employed to further
It is sufficient that he intended the acts
and that the foreseeable harms were sufficiently serious to meet the
statutory degree of culpability. Clearfield at 445.
The officers who arrested the claimant and filed the required reports were from a
different law enforcement agency than that of the claimant. They notified the claimant's
supervisor, who notified the State Bureau of Investigation, who notified the Commissioner
of the Department of Public Safety. The claimant's family was aware of the incident.
The claimant stated he filed a grievance with the Utah Career Service Review Board and
planned to pursue a verdict of not guilty in court. All of these factors would increase
awareness of the situation in the community and especially in the law enforcement
community. The claimant's actions reflected poorly on the Department of Public Safety,
and were sufficiently serious to involve the degree of culpability required by statute. The
employer established by a preponderance of the evidence that the claimant engaged in
culpable conduct that required his termination.
The claimant knew he had an obligation to uphold the law. He also knew or should
have known that assault and domestic violence would be a matter of serious concern to
his employer and could lead to his termination. The claimant argues in his brief that other

law enforcement officers have not been discharged after committing "the same and/or
more severe crimes." He goes so far as to list names of officers and their corresponding
offenses. (Appellant's Brief, page 15). Noticeably absent from that list, however, is any
instance wherein a law enforcement officer was charged with committing domestic
violence in the presence of a child. At the hearing, the ALJ took the testimony of a DPS
witness from the DPS Internal Affairs Section who has investigated hundreds of acts of
misconduct involving police officers. (R, 36:17-18) He testified, "I've dealt with a lot of
officers who've had criminal charges filed against them, many of which have been
terminated from employment for their conduct." (R, 36:25-27) He further stated, "I'm not
aware of a domestic violence where a child has been involved, as in this case." (R, 35:3031) The situations are not the same. Furthermore, an employee does not have to know
that his actions will result in his discharge to have the requisite amount of knowledge to
make a finding of knowledge under the definition of just cause. In the present case, the
claimant stated at the hearing he knew there was a possibility he could be discharged for
breaking a law.
The Utah Court of Appeals noted in Autoliv ASP, Inc. v. Department of Workforce
Servs., 2001 UT App 198,1J18:
There are two ways to establish that a claimant had knowledge: (1)
the employer must have provided a clear explanation of the expected
behavior or a written policy regarding the same; or (2) "the conduct
involved is a 'flagrant violation of a universal standard of behavior.'"
[citations omitted]
In the present case, the claimant acknowledged to a Department representative that
he had a DPS policy book. That book states, in part:

DPS Policy 1-7-1; Obedience to Law; Employees of the department are
expected to obey the laws of the United States of America, any state and
local laws and ordinances where an employee resides.
Law Enforcement Code of Ethics, DPS Policy II-1-1C; I will keep my
private life unsullied as an example to all and will behave in a manner that
does not bring discredit to me or my agency.
The DPS Internal Affairs Investigation found that the claimant had violated the
following provisions of the Utah Criminal Code:
1. §76-5-109.I(2)(C) Utah Code Annotated, Commission of Domestic
Violence in the Presence of a Child, a Class A misdemeanor
2. §76-5-102 Assault: An act committed with unlawful force or violence
that causes a substantial risk of bodily injury to another, a Class A
misdemeanor
3. §76-5-109(3) Child Abuse: Inflicting upon a child physical injury, a
Class B misdemeanor.
The claimant knew that breaking the law and violating DPS policy was adverse to
his employer's interests. His actions were deliberate and willful and, as a five-year police
officer, he could not have been unaware of the consequences. The preponderance of the
evidence shows the claimant had the requisite knowledge to establish a just cause
discharge.
The claimant was in control of the conduct and the circumstances that resulted in
his discharge. The record clearly reflects that the claimant was aware that he was hitting
his wife when he struck her three times, injuring both her and the child she was holding.
The claimant argues he was acting in self-defense. However, the claimant outweighed his
wife by 60 pounds, and he was a veteran police officer, yet he did not try to restrain her.
It is clear from his testimony that after he struck her the first time, he realized it was his

wife he had hit and that she was lying face down on the bed. He certainly could have
refrained from repeatedly striking her on her back at that point. The claimant's actions
clearly went beyond self-defense.
The employer took appropriate action when it discharged the claimant from his
employment for an incident of assault and domestic violence involving a child which
violated DPS policy and led to criminal charges being filed against him. The ALJ found,
and the Board affirmed, that the claimant was discharged for just cause. This finding is
supported in the record.

POINT II
THE BOARD PROPERLY APPLIED THE FINDINGS
OF FACT TO THE LAW.
The claimant's brief, Point II, argues at length that the Board did not properly apply
the law as to "Discharge for a Crime" to the facts in this case. If the claimant believes he
was discharged for a crime, he is mistaken. The Department, the ALJ, and the Board all
determined that the claimant was discharged for just cause. In none of these decisions is
crime mentioned as a cause of the claimant's discharge.
Neither did the employer state the claimant was discharged for crime. The
Department notified the employer at the time the claimant filed a claim for unemployment
insurance benefits. It sent the employer a form to fill out, asking the employer whether
the separation from employment was a quit or a discharge, and asking for an explanation.
The employer replied, in writing, "The claimant was discharged for violation of a
company rule. The claimant's actions were a violation of a duty reasonably owed to the

employer as a condition of employment." (R, 3:#3) As part of the employer's written
Notice of Dismissal, the DPS Commissioner stated that his decision to end the claimant's
employment was based on the Internal Affairs Investigation and the Notice of Intent letter.
(R, 15) The Notice of Intent letter states, in part:
DHRM Rule R477-11-1 provides that an employee maybe dismissed from
employment for non-compliance with agency or other applicable policies,
for activities involving misfeasance, malfeasance, nonfeasance, for any
incident involving physical harm against the public, and to advance the
good of the public service.
The letter further stated that the Internal Affairs Investigation found the claimant
had violated provisions of the Utah Criminal Code, DPS Policy, and the Law Enforcement
Code of Ethics, and that his actions and admissions provided sufficient grounds for
termination of employment.

Interestingly, the letter then stated, "Additionally, if

convicted, you will loose [sic] your right to possess firearms." This clearly indicates the
employer would take no action on the claimant's criminal charges unless and until he was
convicted. (R, 16-17)
When the claimant was asked by the Department of Workforce Services for a
written discharge statement, specifically the cause for his discharge, he wrote, "Per the
Commissioner, I was fired because I caused the Department misfeanace, malfeanance and
discredit the agency. That I did not live an unsullied private life and I that brought
embrassment to the department, [sic, throughout] (R, 5: #2)
It is clear from the testimony and the written statements of the employer and the
claimant that both parties believed the claimant had been discharged for reasons other than
crime. The Department, the ALJ, and the Board also determined the claimant had been

discharged for just cause not constituting a crime. The Board properly applied the law to
the facts in this case, and the facts did not warrant an analysis under discharge for crime.

POINT III
THE CLAIMANT HAS NOT MARSHALED THE
EVIDENCE IN SUPPORT OF THE FACTUAL
FINDINGS OF THE WORKFORCE APPEALS
BOARD, BUT HAS ONLY MARSHALED THE
EVIDENCE SUPPORTING HIS OWN CONTENTIONS.
In his brief, the claimant has only marshaled the evidence in support of the outcome
he desires. The Board's finding that the employer established the three elements
necessary to merit a just cause discharge was based on competent evidence in the record,
including the testimony of the claimant and the employer. In order to successfully
challenge this finding, the claimant "must demonstrate that the findings are not 'supported
by substantial evidence when viewed in light of the whole record before the court.'"
Heinecke v. Department of Commerce, 810 P.2d 459,464 (Utah Ct. App. 1991), quoting
Grace Drilling v. Board of Review, 116 P.2d 63, 67-68 (Utah Ct. App. 1989) and Utah
Code Ann. 63-46b-16(4)(g). This court should reject the claimant's appeal for his failure
to marshal the evidence in support of the Board's conclusion that the claimant was
discharged for just cause.
The burden when challenging a factual finding is an extremely heavy one. The
claimant has presented no evidence or arguments sufficient to meet this burden. By
marshaling only the evidence supporting the claimant's contention that he acted in selfdefense, or that he is being held to a higher standard than other DPS employees, or that

his actions did not expose DPS to any real harm, the claimant has not met the appellant's
burden noted by this court in the case of Crockett v. Crockett, 836 P.2d 818 (Utah Ct.
App. 1992), when the court refused to entertain the appellant's factual challenges since
the appellant failed to meet its marshaling burden:
[The appellant] has neither marshaled the evidence in support of the finding
nor demonstrated that the finding is clearly erroneous, but instead cites only
evidence that supports the outcome she desires. See Crooks ton v. Fire Ins.
Exch., 817 P.2d 789, 800 (Utah 1991) (citing only evidence favorable to
one's position ,fdoes not begin to meet the marshaling burden...."). We
therefore assume that the record supports the finding of the trial court
Id. at 820. [Emphasis added]
This court expanded upon the appellant's burden to marshal the evidence in
Oneida/SLIC v. Oneida Cold Storage and Warehouse, Inc.t 872 P.2d 1051 (Utah Ct. App.
1994):
Utah appellate courts do not take trial courts' factual findings lightly. We
repeatedly have set forth the heavy burden appellants must bear when
challenging factual findings. Id. at 1052.
The court reasoned that to successfully appeal a trial court's findings of fact,
"appellate counsel must play the devil's advocate. '[Parties] must extricate [themselves]
from the client's shoes and fully assume the adversary's position.'" Id. at 1053, citing
West Valley City v. Majestic Inv. Co., 818 P.2d 1311, 1315 (Utah Ct. App. 1991). The
court further explained that proper marshaling requires the challenger to:
... present in comprehensive and fastidious order, every scrap of competent
evidence introduced at trial which supports the very findings the appellant
resists. West Valley City v. Majestic Inv. Co., 818 P.2d 1311, 1315 (Utah
App. 1991); accord//i re Estate ofBartell, 116 P.2d 885, 886 (Utah 1989);
State v. Walker, 143 P.2d 191,193 (Utah 1987); Commercial Union Assocs.
v. Clayton, 863 P.2d29,36 (Utah App. 1993); Ohline Corp. v. Granite Mill,
849 P.2d 602, 604 (Utah App. 1993). Oneida at 1053.

Then, after an appellant has established:
. . . every pillar supporting their adversary's position, they then "must ferret
out a fatal flaw in the evidence" and show why those pillars fail to support
the trial court's findings. West Valley City, 818 P.2d at 1314. They must
show the trial court's findings are "so lacking in support as to be 'against
the clear weight of the evidence,' thus making them 'clearly erroneous.'"
Bartell, 776 P.2d at 886 (quoting Walker, 743 P.2d at 193). Oneida at 1053.
The Utah Supreme Court requires appellants to meet the same heavy burden of
marshaling the evidence when challenging the factual finding of administrative agencies.
Kennecott Corp. v. Utah State Tax Comm 7i, 858 P.2d 1381, 1385 (Utah 1993).
In his brief, the claimant states that his employer's evidence and arguments
establishing culpability "fall way short of the mark." The claimant points to no evidence
to support this conclusion. He only states that he was treated differently than other
employees charged with alleged crimes. These statements are not supported by the record.
The record shows an Internal Affairs Investigator for the employer credibly testified at the
hearing that he had been doing this type of investigation since 1991. He went on to state,
"I've dealt with a lot of officers who've had criminal charges filed against them, many of
which have been terminated from employment for their conduct." The claimant was
unable to name even one officer still working for DPS who had committed the same
violations as the claimant. The claimant's brief goes on to name other officers still
working for DPS who have committed various crimes, including DUI, assault, theft, and
sexual harassment.
Besides being new evidence, these alleged cases cannot be compared to the
claimant's conduct involving domestic violence in the presence of a child. They are not

the same, and the claimant has pointed to no evidence in the record to show that the
findings of the Board are so "against the clear weight of the evidence" that they are
"clearly erroneous." The record below is supported by the evidence and entitled to a
presumption of validity. See also Grace Drilling Company v. Board of Review, 776 P.2d
63, 67-68 (Utah Ct. App. 1989), where this court held that
. . . the 'whole record test' necessarily requires that a party challenging the
Board's findings of fact must marshal all of the evidence supporting the
findings and show that despite the . . . contradictory evidence, the findings
are not supported by substantial evidence.
The claimant has also challenged the Workforce Appeals Board's factual findings
that his actions were harmful to the employer and reflected poorly on DPS. He challenged
the Board's findings that the claimant had control over his actions; that they were
deliberate and went well beyond self defense. He contends that there is no competent
evidence to support the conclusion that he was terminated for just cause. However, he has
not met his burden of marshaling the evidence which supports the Board's findings of
fact. The claimant has not "ferett[ed] out a fatal flaw in the evidence."
The Workforce Appeals Board has marshaled the evidence in its Statement of Facts
and in Point I of its brief which supports its findings that the employer had just cause to
terminate the claimant's employment. The Board submits there is substantial evidence that
the employer has met its burden to establish the three elements of a just cause discharge.
The Board's findings and conclusions that the claimant was discharged with just cause
were not an abuse of the discretion granted to the Workforce Appeals Board. This court
should uphold the Board's findings, conclusions, and decision.

CONCLUSION
The claimant has raised no competent argument in support of his appeal. This
court should, therefore, affirm the decision of the Board disqualifying the claimant from
the receipt of unemployment benefits, pursuant to §35A-4-405(2)(a) of the Utah
Employment Security Act.
Respectfully submitted this/^T/A^day of February, 2005.

M^HAEL R. M E D L E Y
Attorney for Respondent
Workforce Appeals Board
Department of Workforce Services

CERTIFICATE OF MAILING
I CERTIFY that I mailed two copies of the foregoing Respondent's Brief, postage
prepaid, to the following this /Jjfa day of February 2005:
DAVID J HOLDSWORTH
9125 S MONROE PLAZA WAY STE C
SANDY UT 84070
STATE OF UTAH
C/O EMPLOYERS UNITY INC
PO BOX 749000
ARVADA CO 80006-9000

35A-4-405. Ineligibility for benefits.
Except as otherwise provided in Subsection (5), an individual is ineligible for benefits
or for purposes of establishing a waiting period:
(2) (a) For the week in which the claimant was discharged for just cause or for an act
or omission in connection with employment, not constituting a crime, which is deliberate,
willful, or wanton and adverse to the employer's rightful interest, if so found by the
division, and thereafter until the claimant has earned an amount equal to at least six times
the claimant's weekly benefit amount in bona fide covered employment.
(b) For the week in which the claimant was discharged for dishonesty constituting a
crime or any felony or class A misdemeanor in connection with the claimant's work as
shown by the facts, together with the claimant's admission, or as shown by the claimant's
conviction of that crime in a court of competent jurisdiction and for the 51 next following
weeks.
(c) Wage credits shall be deleted from the claimant's base period, and are not available
for this or any subsequent claim for benefits.

63-46b-16. Judicial review — Formal adjudicative proceedings.
(1) As provided by statute, the Supreme Court or the Court of Appeals has jurisdiction to
review all final agency action resulting from formal adjudicative proceedings.
(2) (a) To seek judicial review of final agency action resulting from formal adjudicative
proceedings, the petitioner shall file a petition for review of agency action with the
appropriate appellate court in the form required by the appellate rules of the appropriate
appellate court.
(b) The appellate rules of the appropriate appellate court shall govern all additional filings
and proceedings in the appellate court.
(3) The contents, transmittal, and filing of the agency's record for judicial review of
formal adjudicative proceedings are governed by the Utah Rules of Appellate Procedure,
except that:
(a) all parties to the review proceedings may stipulate to shorten, summarize, or organize
the record;
(b) the appellate court may tax the cost of preparing transcripts and copies for the record:
(i) against a party who unreasonably refuses to stipulate to shorten, summarize, or
organize the record; or
(ii) according to any other provision of law.
(4) The appellate court shall grant relief only if, on the basis of the agency's record, it
determines that a person seeking judicial review has been substantially prejudiced by any of
the following:
(a) the agency action, or the statute or rule on which the agency action is based, is
unconstitutional on its face or as applied;
(b) the agency has acted beyond the jurisdiction conferred by any statute;
(c) the agency has not decided all of the issues requiring resolution;
(d) the agency has erroneously interpreted or applied the law;
(e) the agency has engaged in an unlawful procedure or decision-making process, or has
failed to follow prescribed procedure;
(f) the persons taking the agency action were illegally constituted as a decision-making
body or were subject to disqualification;
(g) the agency action is based upon a determination of fact, made or implied by the
agency, that is not supported by substantial evidence when viewed in light of the whole
record before the court;
(h) the agency action is:
(i) an abuse of the discretion delegated to the agency by statute;
(ii) contrary to a rule of the agency;
(iii) contrary to the agency's prior practice, unless the agency justifies the inconsistency
by giving facts and reasons that demonstrate a fair and rational basis for the inconsistency;
or
(iv) otherwise arbitrary or capricious.

R994-405-202. Just Cause.
To establish just cause for a discharge, each of the following three elements must be
satisfied:
(1) Culpability.
The conduct causing the discharge must be so serious that continuing the employment
relationship would jeopardize the employer's rightful interest. If the conduct was an isolated
incident of poor judgment and there was no expectation that it would be continued or
repeated, potential harm may not be shown. The claimant's prior work record is an important
factor in determining whether the conduct was an isolated incident or a good faith error in
judgment. A long term employee with an established pattern of complying with the
employer's rules may not demonstrate by a single violation, even though harmful, that the
infraction would be repeated. In this instance, depending on the seriousness of the conduct,
it may not be necessary for the employer to discharge the claimant to avoid future harm.
(2) Knowledge.
The worker must have had knowledge of the conduct the employer expected. There
does not need to be evidence of a deliberate intent to harm the employer; however, it must
be shown that the worker should have been able to anticipate the negative effect of the
conduct. Generally, knowledge may not be established unless the employer gave a clear
explanation of the expected behavior or had a written policy, except in the case of a violation
of a universal standard of conduct. A specific warning is one way to show the worker had
knowledge of the expected conduct. After a warning the worker should have been given an
opportunity to correct the objectionable conduct. If the employer had a progressive
disciplinary procedure in place at the time of the separation, it generally must have been
followed for knowledge to be established, except in the case of very severe infractions,
including criminal actions.
(3) Control.
(a) The conduct causing the discharge must have been within the claimant's control.
Isolated instances of carelessness or good faith errors in judgment are not sufficient to
establish just cause for discharge. However, continued inefficiency, repeated carelessness or
evidence of a lack of care expected of a reasonable person in a similar circumstance may
satisfy the element of control if the claimant had the ability to perform satisfactorily.
(b) The Department recognizes that in order to maintain efficiency it may be necessary
to discharge workers who do not meet performance standards. While such a circumstance
may provide a basis for discharge, this does not mean benefits will be denied. To satisfy the
element of control in cases involving a discharge due to unsatisfactory work performance,
it must be shown that the claimant had the ability to perform the job duties in a satisfactory
manner. In general, if the claimant made a good faith effort to meet the job requirements but
failed to do so due to a lack of skill or ability and a discharge results, just cause is not
established.

ADDENDUM A

R994-405-207. In Connection with Employment.
Disqualifying conduct is not limited to offenses that take place on the employer's
premises or during business hours. However, it is necessary that the offense be connected
to the employment in such a manner that it is a subject of legitimate and significant
concern to the employer. Employers generally have the right to expect that employees
shall refrain from acts detrimental to the business or that would bring dishonor to the
business name or institution. Legitimate interests of employers include: goodwill,
efficiency, employee morale, discipline, honesty and trust.
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UTAn UNEMPLOYMENT CLAIMS CENTER

DECISION OF ELIGIBILITY FOR
UNEMPLOYMENT INSURANCE BENEFITS
EMPLOYER NAME
STATE OF UTAH
NAME AND ADDRESS
STANLEY B FIEEIKI
2945 SOUTH 6070
WEST VALLEY CITY

ICE:

568-19-7972

UT

8412 8

THIS DECISION IS MADE ON YOUR CLAIM FOR BENEFITS:

were discharged from your job for inappropriate behavior which was in
flict with your employer's rightful interests.
were discharged from your job for just cause. Your conduct was within
r control and was adverse to your employer's rightful interests. You
knowledge of your responsibilities to your employer or his expectations
you knew or should have known the possible adverse effects of your
duct on your employer.
efits are denied under Section 35A-4-405(2)(a) of the Utah Employment
urity Act beginning November 09, 2 003 and ending when you have earned
es in bona fide covered employment equal to at least six times your
kly benefit amount and you are otherwise eligible. To reopen your claim,
L must call the Utah Claims Center. This reopening will be effective as
the week you call.
You will be notified separately of any other issues
your claim.
JHT TO APPEAL -- If you believe this decision is incorrect, appeal by
.1 to: Appeals Section; P.O. Box"45244; Salt Lake City UT 84145-0244, by
: (801)526-9242 or on-line at jobs.utah.gov. YOUR APPEAL MUST BE IN
[TING AND MUST BE RECEIVED OR POSTMARKED ON OR BEFORE DECEMBER 17, 2003.
appeal received or postmarked after DECEMBER 17, 2 0 03 may be considered
good cause for the late filing can be established. Your appeal must be
jned by you or your legal representative. MAKE SURE YOUR NAME IS WRITTEN
5IBLY AND THAT YOU INCLUDE YOUR SOCIAL SECURITY NUMBER AND CURRENT
)RESS. Also, please state the grounds for your appeal and the relief you
* requesting. A copy of your appeal will be sent to any other interested
RTIES. IT IS VERY IMPORTANT FOR YOU TO CONTINUE TO FILE YOUR WEEKLY
VIMS WHILE THE APPEAL PROCESS IS PENDING.
\R CLAIMS CENTER PHONE # f s: S.L.: 526-4400, Ogden: 612-0877,
ah County: 375-4067, Out of Area: (888)848-0688, Fax: (801)526-4402
rE MAILED 12/02/03

REPR. K. PRETTYMAN

EMP.# 9046

L.O. 20
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APARTMENT OF WORKFORCE Si^VICES
APPEALS SECTION
Decision of Administrative Law Judge

Claimant

Employer

STANLEY B FIEEIKI
2945 S 6070 W
SALT LAKE CITY UT 84129-6907

STATE OF UTAH
C/O EMPLOYERS UNITY INC
PO BOX 749000
ARVADA CO 80006-9000

S.S.A. NO:

568-19-7972

APPEAL DECISION:

CASE NO:

03-A-09358

The claimant is denied benefits.
The employer is a reimbursable employer; therefore, a charge decision is
not made.

CASE HISTORY:
Appearances:
Issues to be Decided:

Claimant/Employer
35A-4-405(2)(a) 35A-4-307
-

Discharge
Employer Charges

The original Department decision denied unemployment insurance benefits on the grounds the claimant was
discharged for disqualifying reasons. The employer is a reimbursable employer; therefore a charge decision
is not made.

APPEAL RIGHTS: The following decision will become final unless, within 30 days from January 8,
2004, further written appeal is made to the Workforce Appeals Board (PO Box 45244, Salt Lake City, UT
84145-0244. FAX 801-526-9244) setting forth the grounds upon which the appeal is made.

FINDINGS OF FACT:
Prior to filing a claim for unemployment insurance benefits, the claimant worked for the state of Utah for
the State Bureau of Investigation as an agent in the metro-gang detective unit.
As a peace officer the claimant was responsible for upholding the laws of the state of Utah. The claimant
knew that he was not supposed to break any laws. The claimant also knew that he was to keep his private
life unsullied and behave in a manner that did not bring discredit to the agency.

568-19-7972
03-A-09358
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ADDENDUM C
Stanley B. Fieeiki

When the claimant returned home from training on August 4,2003, the claimant's wife was very upset. The
claimant's wife had been suffering from depression. She was not seeking any medical treatment. The
claimant's wife broke some items in the home. The claimant ignored his wife and went to bed. The
claimant's wife was very upset that her husband would not discuss the matter with her. She sat on the bed
next to the claimant, pushed him on the shoulder, and then kicked him so hard on his leg that he awoke. The
claimant then slapped his wife. It was at that time that the claimant noticed it was his wife who was hitting
him. The wife lunged forward to grab the child that was in the bed. The claimant continued to strike his
wife, hitting her three times on her back; once, partially striking the child. As soon as he realized the child
was in his wife's arms, he stopped striking his wife. The wife then contacted the police. The claimant was
arrested, and booked into jail. The claimant was charged with domestic violence in the presence of a child,
assault, and child abuse. The police that came to investigate noticed there was a police car in the driveway,
and reported the incident to the claimant's supervisor. The claimant has pled "not guilty" to the charges.
After the incident occurred, the claimant's wife also contacted her mother regarding the matter.

REASONING AND CONCLUSIONS OF LAW:
Separation
Unemployment insurance benefits must be denied if the employer had just cause for discharging the
employee. In order to have just cause for discharge pursuant to Section 35 A-4-405(2)(a) there must be fault
on the part of the employee involved. The basic factors as established by the Rules pertaining to Section
35A-4-405(2)(a) which are essential for a determination of ineligibility under the definition of just cause are:
(a)
Culpability. The conduct causing the discharge must be so serious that continuing
the employment relationship would jeopardize the employer's rightful interests...
(b)
Knowledge. The worker must have had a knowledge of the conduct which the
employer expected . . .
(c)
Control. The conduct causing the discharge must have been within the claimant's
control...
The claimant's actions of violating the laws of the state of Utah were harmful to the employer. The claimant
had the obligation to uphold those laws. The claimant's actions also reflected poorly on the police
department. The continuance of the employment was of significant concern to the employer. The element
of culpability is established.
The claimant knew that he had the obligation to uphold the laws. The claimant knew, or should have
known, that striking his wife was contrary to the employer's expectations. The element of knowledge is
established.

56849-7972
03-A-09358
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Stanley B. Fieeiki

The claimant had control over his actions and could have refrained from striking his wife. The claimant
alleges that he was acting in self-defense. The Administrative Law Judge believes that his actions went
beyond the bounds of self-defense. The element of control is established.
Just cause is established. Benefits are denied.

DECISION AND ORDER:
Separatiop
The Department decision denying unemployment insurance benefits pursuant to Section 35A-4-405(2)(a)
of the Utah Employment Security Act is affirmed. Benefits are denied effective November 9, 2003, and
continuing, until the claimant returns to bona fide covered employment, earns six times his weekly benefit
amount, and is otherwise eligible.

Heather D. Simonson
Administrative Law Judge
DEPARTMENT OF WORKFORCE SERVICES
Issued:

January 8, 2004

HDS/lel
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David W. Brown
Attorney at Law
2880 W 4700 S Suite F
West Valley City, UT 84118

WORKFORCE APPEALS BOARD
Department of Workforce Services
Division of Adjudication
STANLEY B. FffiEIKI, CLAIMANT
S.S.A. No. 568-19-7972

:
:

STATE OF UTAH,
EMPLOYER

Case No. 04-B-100

:
DECISION OF WORKFORCE APPEALS BOARD:
The decision of the administrative law judge is affirmed.
Benefits are denied.

HISTORY OF CASE:
In a decision dated January 8,2004, Case No. 03-A-9358, the administrative law judge affirmed the
Department decision and denied unemployment insurance benefits to the claimant effective
November 9,2003.
JURISDICTION OF WORKFORCE APPEALS BOARD:
The Workforce Appeals Board has authority to review the administrative law judge's decision
pursuant to §35A-4-508(4) and (5) of the Utah Employment Security Act and the Utah
Administrative Code (1997) pertaining thereto.
CLAIMANT APPEAL FILED: February 5,2004.
ISSUE BEFORE WORKFORCE APPEALS BOARD AND APPLICABLE PROVISIONS OF
UTAH EMPLOYMENT SECURITY ACT:
Did the employer have just cause for discharging the claimant pursuant to the provisions of §3 5 A-4405(2)(a)?
FACTUAL FINDINGS:
The Workforce Appeals Board adopts in full the factual findings of the administrative law judge.
REASONING AND CONCLUSIONS OF LAW:
In his appeal to the Workforce Appeals Board, the claimant maintains he is being held to a higher
standard than an ordinary citizen and, if not a sworn peace officer, he would probably be receiving
unemployment insurance benefits.

STANLEY B. FD5EKI
S.S.A. No. 568-19-7972
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The claimant makes a strong argument that his off-duty actions were not so culpable as to disqualify
him from the receipt of unemployment benefits. Utah Admin. Code R994-405-207 provides:
Disqualifying conduct is not limited to offenses which take place on the
employer's premises or during business hours. However, it is necessary that the
offense be connected to the employment in such a manner that it is a subject of
legitimate and significant concern to the employer. Employers generally have the
right to expect that employees shall refrain from acts detrimental to the business or
that would bring dishonor to the business name or institution. Legitimate interests
of employers include: goodwill, efficiency, employee morale, discipline, honesty and
trust.
In this case the claimant had just completed training that included sleep deprivation and limited him
to approximately eight hours of sleep during the week. It is also not in dispute that the claimant's
wife was the instigator of the incident leading to his discharge. However, the record clearly reflects
that the claimant was aware that it was his wife he was striking when he hit her three times, injuring
both his spouse and the baby she was holding. The claimant was arrested and charged with assault
on both his wife and child, along with domestic violence. The arresting officers, from a different
law enforcement agency, reported the incident to his agency after seeing his official vehicle in the
driveway.
An officer sworn to enforce the law is rightfully held to a higher standard than an ordinary citizen,
and violation of the law by one charged with upholding the law "is a subject of legitimate and
significant concern" as specified by rule. Although there is no indication in the record of significant
knowledge of the event in the community at the time of the administrative law judge hearing, the
claimant's assertion that he intended to pursue a verdict of not guilty in court would have a high
probability of expanding knowledge of the event beyond the confines of family and fellow law
enforcement officers.
The claimant has submitted additional information on appeal that was known and could have been
presented at the hearing. The claimant provided testimony of the fellow officer referenced in the
proffered newspaper article as having been cited for DUI, and the new evidence is merely indicative
of the bad publicity that can be generated when an offense by a law officer becomes public
knowledge. There was no issue at the hearing of the claimant's competency as an officer, so the
awards, even if admissible, would be irrelevant. The claimant's offer of proof that he is undergoing
anger management treatment is also not relevant to the separation since it was instituted after the
separation. The Board will not consider the new evidence.
The record contains substantial evidence supporting the determination of the administrative law
judge that the elements of a just cause discharge were established. Therefore, the Board adopts in
full the reasoning, conclusions of law, and decision of the administrative law judge.

STANLEY B. FEEEIKI
S.S.A. No. 56849-7972
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DECISION:
The decision of the administrative law judge denying unemployment insurance benefits to the
claimant effective November 9, 2003, under the provisions of §35A-4-405(2)(a) of the Utah
Employment Security Act is affirmed.
APPEAL RIGHTS:
Pursuant to §63-46b-13(l)(a) of the Utah Administrative Procedures Act, you may request
reconsideration of this decision within 20 days from the date this decision is issued. Your request
for reconsideration must be in writing and must state the specific grounds upon which relief is
requested. The request must be filed with the Workforce Appeals Board at 140 East 300 South,
Salt Lake City, Utah, or may be mailed to the Workforce Appeals Board at P.O. Box 45244,
Salt Lake City, Utah 84145-0244. A copy of the request for reconsideration must also be mailed to
each party by the person making the request. If the Workforce Appeals Board does not issue an
order within 20 days after thefilingof the request, the request for reconsideration shall be considered
to be denied pursuant to §63-46b-13(3)(b) of the Utah Administrative Procedures Act. The filing
of a request for reconsideration is not a prerequisite for seeking judicial review of this order. If a
request for reconsideration is made, the Workforce Appeals Board will issue another decision. This
decision will set forth the rights of further appeal to the Court of Appeals and time limitation for
such an appeal.
You may appeal this decision to the Utah Court of Appeals. Your appeal must be submitted in
writing within 30 days of the date this decision is issued. The Court of Appeals is located on the
fifth floor of the Scott M. Matheson Courthouse, 450 South State Street, P. O. Box 140230,
Salt Lake City, Utah 84114-0230. The appeal must show the Workforce Appeals Board,
Department of Workforce Services and any other party to the proceeding as Respondents. To file
an appeal with the Court of Appeals, you must submit to the Clerk of the Court a Petition for Writ
of Review setting forth the reasons for appeal, pursuant to §35 A-4-508(8) of the Utah Employment
Security Act; §63-46b-16 ofthe Utah Administrative Procedures Act; and Rule 14 ofthe Utah Rules
of Appellate Procedure, followed by a Docketing Statement and a Legal Brief as required by Rules
9 and 24-27, Utah Rules of Appellate Procedure.

WORKFORCE APPEALS BOARD
Date Issued: March 12, 2004
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MAILING CERTIFICATE
I hereby certify that I caused a true and correct copy of
the foregoing DECISION to be served upon each of the following on
this 12th day of March 2004, by mailing the same, postage prepaid,
United States mail to:
STANLEY B FIEEIKI
2945 S 6070 W
SALT LAKE CITY UT 84129-6907
STATE OF UTAH
C/O EMPLOYERS UNITY INC
POBOX 749000
ARVADACO 80006-9000
DAVID J HOLDSWORTH
ATTORNEY AT LAW
9125 S MONROE PLAZA WY STE C
SANDY UT 84070

WORKFORCE APPEALS BOARD
Department of Workforce Services
Division of Adjudication

STANLEY B. FffiEIKI, CLAIMANT
S.S.A. No. 568-19-7972

:
Case No. 04-B-252

STATE OF UTAH,
EMPLOYER

RECONSIDERATION
:

DECISION OF WORKFORCE APPEALS BOARD:
The claimant's request for reconsideration is denied.
HISTORY OF CASE:
In a letter faxed March 30, 2004, the claimant, Stanley B. Fieeiki, requested reconsideration of the
decision of the Workforce Appeals Board issued in this case on March 12, 2004. The decision of
the Workforce Appeals Board was based on a review of a decision of an administrative law judge
after a formal hearing.
JURISDICTION OF WORKFORCE APPEALS BOARD:
The Board has jurisdiction to review the request for reconsideration pursuant to Utah Code
Annotated §63-46b-13(3) on the grounds that the Board's decision was final agency action within
the meaning and intent of that section of law.
DECISION:
The claimant's request for reconsideration is denied. The decision of the Workforce Appeals Board
dated March 12, 2004, remains in effect.
APPEAL RIGHTS:
You may appeal this decision to the Utah Court of Appeals. Your appeal must be submitted in
writing within 30 days of the date this decision is issued. The Court of Appeals is located on the
fifth floor of the Scott M. Matheson Courthouse, 450 South State Street, P. O. Box 140230,
Salt Lake City, Utah 84114-0230. The appeal must show the Workforce Appeals Board,
Department of Workforce Services and any other party to the proceeding as Respondents. To file
an appeal with the Court of Appeals, you must submit to the Clerk of the Court a Petition for Writ
of Review setting forth the reasons for appeal, pursuant to §35A-4-508(8) of the Utah Employment
Security Act; §63-46b-16 of the Utah Administrative Procedures Act; and Rule 14 of the Utah Rules
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of Appellate Procedure, followed by a Docketing Statement and a Legal Brief as required by Rules
9 and 24-27, Utah Rules of Appellate Procedure.
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MAILING CERTIFICATE
I hereby certify that I caused a true and correct copy of
the foregoing DECISION to be served upon each of the following on
this 14th day of April 2004, by mailing the same, postage prepaid,
United States mail to:
STANLEY B FffiEIKI
2945 S 6070 W
SALT LAKE CITY UT 84129-6907
STATE OF UTAH
C/O EMPLOYERS UNITY INC
PO BOX 749000
ARVADACO 80006-9000
DAVID J HOLDSWORTH
ATTORNEY AT LAW
9125 S MONROE PLAZA WY STE C
SANDY UT 84070

: 12/18/03
*** Utah Department of Employment Security ***
Initial Claim for Unemployment Insurance
:
:
r Name:
ess
:

568-19-7972
STANLEY B
FIEEIKI
STAN B
FIEEIKI
2945 S 6070 W

e

: SALT LAKE CITY
: 801-964-8237

hdate
ler
:ran
.zen

:
:
:
:

05/16/68
M
N
Y

ID:

State: UT

ZIP: 84128-6907

Schooling : 16
Disabled : N
Dislocated: N
Alien Reg:

r

ou expect to return to your last type of work (occupation) ? (Y/N) : . . .

r

ou expect to return to your former industry (examples: manufacturing,
Jtruction, etc.)? (Y/N)

Y

Yes

No

:e you receiving, entitled to receive, or have you applied for ...

X

)cial security or any other type of retirement or disability pay?
ive you applied for or received Workers' Compensation?

X

*ve you received or are you entitled to receive any separation ...

X

c accrued vacation pay from your last employer?
re you attending school ?

X

=ive you applied for any unemployment benefits from the railroad . .
r any state other than Utah within the past 12 months?
re you.self employed, an officer of a corporation, or working ....
a a commission basis?
n the past 24 months have you worked:

X
X

a) Out of state ?

X

b) For the federal government ?

X

c) For the military ?

X

ave you worked this week ?
f Yes, enter earnings for this week: $
t Place of Employment: STATE OF UTAH
im Filed
: 11/12/03
ective Date: 11/09/03
kdate Code :
14
:
-inrr M^MnnH - T

Sep DOT: 375263014
Other DOT:
Emp Num: 0001
Liable State:
2

X

ID: 19101080000
Work Search: 2
Return to Work:
ERP Interval:
Local Office: 21

Y

MUUCIMUUIWI

C

—..f-^jtitmn insuiartoe
Employer NoOoa of Ciatm Rtod

•••RETURN TO THIS ADDRESS**** u

DATE: 11/13/03
CLAIMANT: STANLEY B FIEEIKI
(OTHER NAME: STAN B FIEEIKI)
SOC. SEC. #i 668-18-7972
EFF. DATEi 11/09/03
EMPLOYER ACCT. #J 1-910108-0-000
BASE PERIOD! 07/O1/O2 TO OS/3O/03
STATE OF UTAH
^EMPLOYERS UNITY INC
PO BOX 749000
ARVADA CO 80006-9000

• WORKFORCE SERVICES
• P.O. BOX 45268

*I
* .

• SLC. UT «PH8O1-528-44O0* *
• 04146-0206
*
*• or FAX TO (801) 526-4402**
BENEFITS FOR WHICH CLAIMANT IS ELIGIBLE:
WEEKLY AMOUNTi*348 MAXIMUM AMOUNT«*8,048

NOV 1 5 2003
^

&

i

YOUR POTENTIAL LIABILITY: $9,048.00
100.000% OF ALL BENEFITS PO
FROM 11/09/03 TO 11/07/04.
YOUR REPORTEO WAGES
OTR 3/02
9,007
OTR 4/02
7,431
OTR 1/03
9.072
OTR 2'03
8.143

•<$>

•33,653

TOTAL

This POPton has filad for unemployment bsnefita and reported the reason for
separation as flrad.
TO DETERMINE THE CLAIMANT'S ELIGIBILITY FOR BENEFITS AND THE LIABILITY TO
YOUR ACCOUNT. A STATEMENT IS NEEDED FROM YOU CONCERNING THE REASON FOR
SEPARATION.

1. Patau woriMd: Fioml b Q\ -Ro to Qrijfjrb^

• Rate of pay.

: Job TWO.

2. a. Accrued vacation pay due or paid? pQNo [ ] Y e t Gross, amount
ft
, .for
^hca.EtopaldortobepakL^-.
fa. Severance pay due or paid? pqtta [JYm
GroesamountS
,for
hrtt.OatopaldortobepakL....
3. Job separation rtaaon: [ ]Qult« J^Diwharga, [ ]UMk0fW6rk, [TQihur
(see reverse side)
a. ( t o C ^ What reason were you given
•_ •, . , „ ,
--, —
—.
-*For Discharge)
b. (For
Disphre) Explain what happened,
h a p p ^ eepepteffyfi
fcUT.
CtjAfflBMHa
4
WUUX
m 4u 4i

Wamingaglven? U N o [ l Y e s When?.
c. Watomjptey^abtetopdribnnjobdutos? [ ] N o H Y e e .

£

.How?.

Comment*:

d. How did employee's behavwaflW your 1 ^
e. Wer»alteiT)aftmto86parrtta

f ] N o {JYes,

4. AreretkeroentbenetHsnowbebgp^
{]Y«L
If yasf effective date.
Monthly gross amount $
or Lump sum *
.
—
5. teth© person sUKworiqng? W N o { lYes hrs/wk
, Any recant reduction in hours? [ J No { J Y e s .
Who requested thereductionand why?.
Reported wages above-,are
^correct? { I N o l ] Y « * U W A f l f j K r t w r e c L p i o ^
ionj

7. Addfr^<»mm*^^

ptn(i;<YjJWjilk

^
Please attach documents orrecords.If aveKsbte, that support your etaiaments.

PLEASE RETURN THIS C0*PIETED FORM TO THE ADDRESS ABOVE BY
TO RETAIN YOUR RIGHTS IN THE DECISION.
$kmm*»

11/23/03

*'
.

M

***

r^r (\\f\A

NOV' •21-2003 FR1 03:55 Pit 308 535 9104
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tement Information
What is the name and title of the person who fired or discharged you?

ROBERT L. FLOWERS
COMMISSIONER OF UTAH C

Explain what happened, including the final incident, that caused you to be fired or discharged.
PER THE COMMISSIONER, I WAS FIRED BECAUSE I CAUSED THE DEPARTMENT M1SFEANACE, MALFEANANCE AND
DISCREDIT THE AGENCY. THAT I DID NOT LIVE AN UNSULLIED PRIVATE LIFE AND I THAT BROUGHT EMBRASSMENT TO
THE DEPARTMENT.

What coufd you have done to prevent the incident or situation that caused you to be fired or discharged?
I WENT AND SPOKE WITH MR. FLOWERS IN PERSON ON 10/24/03. WE TALKED ABOUT ALL OPTIONS THAT HE HAD
WHICH INCLUDED ACCEPTING A NON-SWORN POSITION. HE ASKED ME, IF I WOULD BE INTERESTED IN SUCH A
POSITON, AND I ADVISED HIM YES. I ALSO ASKED HIM IF HE COULD HOLD OFF ON ANY DISPLINARY ACTION UNTIL MY
CASE HAS BEEN HEARD IN COURT. I ALSO ADVISED HIM THAT I WOULD BE WILLING TO BE PLACED ON 'NON-PAID'
LEAVE PENDING THE OUTCOME OF MY COURT CASE ON 1/14/2004.

What was the date the final incident occurred?
Did you know you could be fired or discharged for this conduct?

11/7/2003

No

Mni^Lci n c c i m

juoi^/a/z

6. Did you receive any warning before being fired or discharged?

MUUtINUUIVI
No

I f yes, how were you warned?
When? (mm/dd/yyyy)

11/24/2003

What were you told?
PER THE COMMISSIONER, I WAS FIRED BECAUSE I AM BEING CHARGED WITH ASSAULT. THIS VIOLATES DEPARTMENT
POLICY BECAUSE 1 CAUSED THE DEPARTMENT MISFEANACE, MALFEANANCE AND THAT I DISCREDITED THE AGENCY.
THAT I DID NOT LIVE AN UNSULLIED PRIVATE LIFE AND I THAT BROUGHT EMBRASSMENT TO THE DEPARTMENT.

Yes

7. Were you fired or discharged for violating a company policy?

If yes, did you know about the policy?
Have other employees been fired or discharged for the same reason?

][f^

How did you violate t h e policy?
PER THE COMMISSIONER, I WAS FIRED BECAUSE I AM BEING CHARGED WITH ASSAULT. THIS VIOLATES DEPARTMENT
POLICY BECAUSE I CAUSED THE DEPARTMENT MISFEANACE, MALFEANANCE AND THAT I DISCREDITED THE AGENCY.
THAT I DID NOT LIVE AN UNSULLIED PRIVATE LIFE AND I THAT BROUGHT EMBRASSMENT TO THE DEPARTMENT.

8. Were you fired or discharged for attendance problems?
I f yes, how many times were you late or absent?
Did you always call your employer when absent or late?

!L
"
^L

t

LEY FIEEIKI

568197972

What other facts would you like to present about being fired or discharged?
THERE HAVE BEEN OTHER EMPLOYEES THAT HAVE BEEN CHARGED WITH ASSAULT AND OR WORST CHARGES.
THESE EMPLOYEES, SOME WHO I KNOW ARE CLOSE FREINDS OF THE COMMISSIONER WERE SUPPORTED BY THE
DEPARTMENT. THEY DID NOT GET FIRED, PRIOR TO THEIR CASE GOING TO TRAIL OR COURT. BUT THE DEPARTMENT
GAVE THESE INDIVIDUALS A SECOND CHANCE AND SUPPORTED THEM WHILE THERE CASES WERE PENDING THE
COURTS. I BELIEVE THIS IS UNFAIR AND I WILL FILE A GREIVANCE WITH THE STATE OF UTAH CAREER SERVICE
REVIEW BOARD.

Log
Claimant N a m e

SSN

STANLEY FIEEIKI

568197972

AUUfclNUUM
Statement

Emprid
9101080

.2/1/2003 5:13:43 PM: MABROWN DEC: According to best available information; cimt was discharged due to
lomestic dispute. Cimt cannot work with any sort of charges pressed against him. Cimt admits to a dispute
/ith his wife however is not going to plead guilty to charges. Employer had no choice but to let him go
/hen charges were pressed. Cimt cannot work as police office if charges are pressed against him.
;ulpability established. Cimt realized that his personal actions were related to his job. Cimt did
nderstand that was per policy and job agreement/law. Knowledge established. While cimt did not have
ontrol over the fact that charges were pressed; cimt did have control over actions that led to his wife
ailing police. Control established. Just cause shown. DCIN eff 11/9/03
2/1/2003 5:10:33 PM:
1ABROWN cimt call 12/1/03 cimt informed that he can appeal decision after court date depending on whether
harges are dropped or not. Cimt informed about appeal process.
1/25/2003 11:19:22 AM: MABROWN cimt
all 11/25/03 11am cimt does have a policy book it"s about 500 pages and no; cimt didnMt really know
bout it. Cimt had files of domestic assault filed against him by his wife. Cimt is not going to plead
uilty or he wonMt ever be a police officer again. Cimt will plead not guilty. Cimt was arguing with wife
t home and she called the police.
1/25/2003 9:10:49 AM: MABROWN Lft msg with: 8019648237 Sina
wife) ll/25/2003:9am

Due: 12/2/2003:9am or the decision will be made with best available info.

C¥UIDIT n

t
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BEFORE THE STATE OF UTAH CAREER SERVICE REVIEW BOARD

STANLEY 5TEEIKI,
Grievant,

NOTICE OF
STAY OF PROCEEDINGS

UTAH DEPARTMENT OF
PUBLIC SAFETY,
Agency.

CaseNo.23CSRB/H.0.334

For good cause shown, tile prehearing/scheduling conference in the above:entitIed matter
originally scheduled for Wednesday, December 10,2003, is hereby stayed pursuant to Grievanl's
request and with agreement of counsel for the Department Mr. Fieeiki is instructed to notify the
Career Service Review Board Adinirustrator by January 19,2004, or as soon thereafter as practical,
if he desires to proceed with his appeal.

It is so ORDERED this 5& day of December 2004.

^bertW
£
W, Thompson
Sck2.

S£S£L

Administrator

1120 State Office Building • Capitol Hill - Salt Lake City, Utah 84114-1561 - (S01) 538-3048 • Fa* (S01) 539-3139
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Detective B. Plotnick 8049, Tue Aug 12 18:08:34 MDT 2003.
Supplement report to case 031056524,
Detective 3, Plotnick 8049.
August 6th, 2 003.
At approximately 103 5 hours on August 6th, 2 003 West Valley City
Prosecutor Investigator, Kevin Nudd and West Valley City Victims
Advocate, Michelle siller and myself responded to the victims, Fusina
Fleeiki, residence to do some1 follow up on this'case. Upon knocking on
the front door we were greetejd by Fusina and asked to come in. Once
inside of the*residence we walked to an upstairs family room area just
off of the kitchen. We all sat down on couches in this area and
Investigator Nudd conducted most of the interview.
Investigator Nudd asked about the incident the other night. Fusina
seated that she had been depressed for quite a while about their past
and plus the fact that she watches 10 to 12 children each day and that
they have 6 children that she! is constantly taking care of and never.
gets a break. According to Fuisina, the.night of the incident she* was
very depressed and had gone into the upstairs bathroom when Stanley was
in.the downstairs office. Fusina stated that she started throwing.things
around in the bathroom in ordjar to get Stanley's attention she then went
into their bedroom and tore dbwn his tie rack and then looked through "a'
photo album in an effort to try and figure out why they are still
together, but Stanley never came upstairs-at the time. A short while
later Stanley came upstairs ahd saw the mess in the bathroom and told
her to clean it up. Stanley then saw his tie rack and asked her why she
did that* and she told him that it was none of his business. Stanley then
went to bed, Fusina stated that a'short while later she came into the
bedroom and that she was mad at Stanley because she wanted to talk/and
wanted to be told by Stanley that he cared about her and that* he loved
her. Stanley apparently was dozing off to sleep and ignored Fusina'which
made-her mad. Fusina stated that she went over to. the bed and "nudged"
him, when asked later about tfie nudge Fusina took her hands and did* a
pushing motion with her hands-and fingers. Fusina stated that when*this
did not get his attention she; started to yell a^Ja^n^ and^swear at him in
a loud voice and was bringing I up their past JHHfllHflfll^: Fusina
stated that Stanley told her that he thought that is was history and t
that they were not going to discuss it. Fusina stated that{Stanley then
got mad and hit her on the side of the face. I asked Fa.cina if she knew
if Stanley -had hit her with an open hand or a fist? Facina stated that
she was not sure because she closed her eyes,
I again asked about the initial confrontation in the bedroom, Fusina
stated that she was pushing (physically) Stanley to get up and talk with
her and that he kept telling her that he needed his sleep because he had
training in the -morning. Fusina stated "I know I pushed it hard.enough
for him to hit me". Fusina thejn started talking about Stanley losing hie
job and how hard it was to try and raise 6 kids and watch 6 others each
day and .how depressed she is all of the time.
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VBOD!& irons, n

Agent Stanley £L Ficeild
c/oSBI
S400 South 3tt8Weet
Reams, U T W m
RE: Notice of Dismissal
Dear Agent Fieeflri:
ASer haviogmet with you, IhavecarcfbHy consider our ccmvroaU^ Ac toenwl
Affairs Investigation and fte Notico of Iflteat letter you received, all of which are incorporated
hercm by reference, ft Is my decision, based on tiie foxc^om&tocadyoareflyloyiaeaiwitblhe
Dopartnoaot of Public Safety.1 stncexely regret that >THK'actions hive led infi to this docmioiLYotff
M day wifl bo Friday, November 7,2003. Yon will continue OQ Administrative Leave till
November 7*. Stan, I wish you the best in your feta* endeavor*.
Dismissal fiom stale cmployznoit is aubject to thetfatd'agrievaoee procedure. If y w feel
ihirtiByactictt is u n w a r y
dhvctiy with the Career Service Review Board. Ycmr appeal to the Career Servioe Review Board
rniist be made within t h a t i ^
fnnnes or yourrigbteiind^
Adxoinisfrator, Career Satvice Review Board, (801) 53B-304S.
Respectfully,
9UMLA*
Robert L-FIowore
Commissioner
per

Colonel Johaaon
Personnel File

4m8a&Z7QQWtKB*ianSlBMkUk6atVPV7mU4'm
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Tho State of Utah
Department of
Public Safety
*0*OTLrLOWES8
October 16,2003

VERW fLMr^TTCn
Agent Stanley B. Fieeiki
c/oSBI
5400 South 3888 West

RE; Notice of Intent to Discipline
Dear Agent Fieeiki:
Qn authority from Colonel Randy Johnson, this letter is to advise you that I a^
recommending to Commissioner Robot L Flowers that your employment with die Department of
Public Safety be ended. DHRM Rule R477-1M provides that an employee may be dismissed from
employment far non-compliance with agency or other applicable policies, for activities involving
misfeasance, malfeasance* nonfeasance, for any incident involving physical hsrm against the
public, and to ad vance the good of the public service.
On August 4,2003, West Valley City Police officer? were dispatched lo your residence in
response to a 911 call from your wife- You wore subsequently booked into the Salt l i k e County
Jail for aoau Jring your wife wjth enough ion* thatftcaused her to urinate. The West VaDey City
Prosecutor has charged you with ^criminal counts for Assault and Domestic violence in the
Presence of a Child. During the course ofa Utah Department of Public Safety Interna! Aflairs
Investigation, you admitted to the abo vo. Additionally, under questioning under Gftrity, you
indicated that your youngest child, a ZO month old gbif was also shock during the argument which
resulted in an injury to your daughter.
The Internal Affairs Investigation found that you violated the following provisions of the
Utah Criminal Code;
1.
2.

§76*5-10?,! {2)(C) Utah Code Annotated, Commission of Domestic Violence in
. the Presence of a Child, a Class A misdemeanor
§76-5-102 Assault: An act committed with itfihtwibl force or violence that causes a
substantial risk of bodily injury to another, * Class A misdemeanor
§76*5-109 (3) Child Abuse; Inflicting upon a child physical injury, a Class B
misdemeanor.

4WlB0»hzmelr**.XM*Uir!*,*kl*£Cto.UTMll*-im
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Agent Stanley B. Fieeikt

MUUCNUUM t

8019654756

.

.

Your actions also Violated the following:
3.

DPS Poiky 1-7-1; Obedience to Law; Employees of the department are expected 10
obey the laws of the United Stele* of America, any stale and local law* and
ordinances where an employee resides,

4

Law Enforcement Code of Ethics, DPS Policy II-1-1CI will keep my private life
unsullied as an example to all and will behave In a manner that does not bring
discredit to meor to my agency.

Your actions and admissions to Internal Affairs provide sufficient grounds for termination
of employment Additionally, if convicted, you will loose yourrightto possess firearms
You have five working days after receipt of this Notice Of Intent to respond in writing to
Commissioner Flowers if you believe my recommendation is unwarranted. Additionally, yoa bave
the tight to meet personally with Commissioner Flowers pdor to him making a decision on my
recommendation. A meeting has been scheduled for you to meet with Commissioner Flowere at
0900,23 October 2005, in his office in the Calvin Rampttm Building, 4S0 J South 2700 West,
TaylorsvilteUT.
Respectfully,

Stti Smith, Major
Bureau Chief
State Bureau of Investigation
*«pc:

CbmmissionerFloWers
Colonel Johnson
Personnel file

I acknowledge receipt of this Notice of Intcm:

Stanley E&siki

""

Date

EXHIBIT.
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KOV-24-20O3 IttH 11H5 ftfl DEPT OF PUBLIC SAFETY

State of Utah

DEPABTMKNT OF PUBLIC SAFETY

S2A.TB BUKEAU OF INVESTIGATION
Oa*aur
flab «rtL. R o w *

##-/<?'•#-»

K*rlR.Mwrf»
PaputarCinfUiuHnMr
Le. Cat. Banfr defence*

KtaraK Utah M2iK4(i9

Augusts, 2003

Agent StanFiedki
J945 South 6070 West
WestVaHey City, BT 0412B
Re: Admiahtrative leave
Dear Agent Ftceiki:
Tfao purpoieof tbi» letter fa to iafonn yoa that effective iouuediatelyyou are placed oa
paid administrative leave pendiac the outcome of aa adatlnktratiFe mveatfgatiojft of tbe
iaddfiiit which occurred at your reritatee on August 4,20834 Doriog the time you are on
adadoistrative leave you are aotto represent yoaryetf a*a peace officer ortoanyway ctcrciic
peace officer authority.
You will make yoonelf svaUaUe on Mouthy through Friday from the hour* of 0800
0a^l7ODtofs(aroatafl3iirffavest%itor9. ShouUyouhAveaoygueitioascoiicenuagthbyoa
should direct your questions to your immediate lopeirftor, Cbieriflvestifiator Larry Mine
CorfiaHy,

fth
io?Inrcitigatioaw'

ec:

CWeflMvestijotorLarrfMan

1 aekoewta!g*i»ei]tf of this letter.

^-^J

iXHIBIT.

B AIRD

I did.

JUDGE

What were his dates of employment?

BAIRD

Our records show he was originally hired on October 21 of 1998.

JUDGE

What was his final day of employment?

BAIRD

According to the letter issued to him by Commissioner Flowers dated November 6,2003,
his last day was November 7, 2003.

JUDGE

Why did that job end?

BAIRD

Pardon me?

JUDGE

Why did the job end?

BAIRD

Why did the job end?

JUDGE

Yes.

BAIRD

He was terminated by the Commissioner for his conduct.

JUDGE

What was his job?

BAIRD

He was assigned to the State Bureau of Investigations. I believe it was the Gang Unit.

JUDGE

What was the conduct that led to the termination?

BAIRD

He was involved in a domestic violence dispute with his wife on August 4,2003, which
ultimately led to criminal charges being filed against him.

JUDGE

Has he pled guilty to the criminal charges?

BAIRD

Not at the time of my investigation, no.

JUDGE

What occurred on November 4, 2003?

BAIRD
JUDGE
BAIRD

It was August 4th.
August 4th, excuse me. What happened?
There was a 911 hang-up call from his residence to the West Valley City Police
Department. And they arrived at his residence. The officer contacted his wife. There
9
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were marks on her face. Received testimony from her that there had been an altercation
between the two of them. Officers also interviewed Stanley. And following their
investigation in their home, they placed him under arrest for domestic violence/assault.
They transported him to Salt Lake County Jail where he was booked in.
JUDGE

And did you - during your investigation, what did it reveal occurred that night?

BAIRD

Your Honor, just so I set this straight on the record, all my dealings with Mr. Fieeiki are
done under what we call Garrity, which means that anything he divulges to me is strictly
for administrative purposes only and cannot be used in any kind of criminal setting. So I
have to be sure that his is strictly administrative purposes only.

JUDGE

This is an administrative hearing and Mr. Fieeiki will have the right against selfincrimination, but if he does choose to invoke that right, then I can infer that he did do
the acts upon which were alleged. Anything used in this hearing cannot be used in
another form, unless for impeachment purposes.

BAIRD

Okay, just so that's on the record. That's how we conduct our investigations.

JUDGE

Okay, and what did he tell you occurred?

B ATRD

Well, he concurred that he and his wife had been having an argument that evening and it
finally ended by him lying down to go to sleep and about a half-hour after he'd been
asleep, his wife woke him up and he felt that he was being attacked, and so he reacted
by - as he was awakened from his sleep, he reacted by striking his wife, slapping her in
the face and proceeded to slap her twice and then proceeded to strike her with his fist
about three times in her back.
And his wife eventually lost control of her bladder, urinated in the bed and there was also
a small child in the bed at the time and the small child received lacerations to the
forehead area where one of his blows inadvertently struck the child as he was striking his
wife.

JUDGE

How old was the child?

BAIRD

I think she's about a year old, if I'm remembering -

JUDGE

Did he say why he continued to hit her after he awoke?

BAJJRD

No.

JUDGE

Was there a policy he violated of the Employer?

10

were in Tonga where he slapped her, but there's been nothing since then or since he's
been employed by the Department.
JUDGE

Was he employed when he slapped his wife previously in Tonga?

BAIRD

No.

JUDGE

Did the Employer know of that when he was hired?

BAIRD

No.

JUDGE

When did you learn of this incident in Tonga?

BAIRD

That was surrounding the remark apparently that his wife had made, a disrespectful
remark, and he slapped her after that remark was made.

JUDGE

Was this recorded in the media?

BAIRD

His arrest?

JUDGE

Yes.

BAIRD

I don't think so.

JUDGE

Anything else - do other individuals outside of Mr. Fieeiki, his wife and you and the
Commissioner know of this incident?
Well, yes, the West Valley Police Department. They did their criminal investigation on

BAIRD

it.
JUDGE

Anything else you'd like to add or say?

BAIRD

Not right now.

JUDGE

Ms. Shellborn, any questions for Mr. Baird?

SHELLBORN Yes, a few. How did your Department find out about this incident, sir?
BAIRD

When the West Valley PD responded to the home, they discovered at that time there was
a police car in the driveway and talked to the wife and found out that he was employed
by the Department of Public Safety.
And after speaking with Stanley, he gave the name of his supervisor and then West
Valley contacted his supervisor and then it went up from there from the chain until I was
12
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eventually made aware of it.
SHELLBORN All right, well is it customary in law enforcement to make that type of notification?
BAIRD

When someone's arrested and booked in jail, yes.

SHELLBORN And why is that?
BAIRD

Well, a police officer's expected to be above the law and any time he is involved with a
situation that causes him to be arrested, then his employer needs to be aware of it.

SHELLBORN All right, and do you know what charges were brought against Mr. Fieeiki?
BAIRD

Well, yeah, there was two counts of assault, one of domestic violence, the other I think
was domestic violence in the presence of a child.

SHELLBORN And regarding the two counts, what were the two counts?
BAIRD

What were the what?

SHELLBORN The two counts. You said there was two counts of domestic violence.
BAIRD

Well, that's just what it said. I believe they were both Class B misdemeanors, domestic
violence assault, and domestic violence in the presence of a child.

SHELLBORN All right, in your investigation, Lieutenant Baird, were you provided pictures relating to
his wife or the child?
BAIRD

Yes.

SHELLBORN And what type of pictures?
BAIRD

Well, they're photographs of -

BROWN

This is Mr. Brown. I'd like to object. I donft think it's appropriate, unless those have
been submitted as evidence, for him to even discuss them. We don't have access to those.

JUDGE

Have you - okay. Well, you don't have access to them. He can describe what he's seen
in these photos, but it will be given little if any weight. It's hearsay, but it's admissible
since we are in an administrative hearing, but it will be given very little weight. You can
go ahead and describe what you are looking at in the pictures if you're looking at them
now.

right
BAIRD

Well, there's a color photograph here of Stanley's wife and his little baby, showing some
13

swelling on the left cheek area of his wife and there's some slight bruising on the left
temple of the baby. And there's also a black and white photo of the temple area of the
baby as well.
It's difficult to say exactly what it is, except you can see some slight discolorations.
JUDGE

Any other questions, Ms. Shellborn?

SHELLBORN Yes. You stated that there were several violations, obedience of law, on Law
Enforcement Code of Ethics. Do these policies indicate what can happen if these policies
are violated?
BAIRD

Well, there's different types of departmental action that can be taken against an employee
who violates the different policies and forms of discipline can come through letters of
reprimand, suspension and termination.

SHELLBORN All right, and do you have any personal knowledge of why the decision was made to
terminate?
BAIRD

I do.

SHELLBORN And could you elaborate?
BAIRD

Well, it's a two-fold reason - one is the violence involved between Stan and his wife; and
number two, there was a child involved; and number three, criminal charges were filed.

JUDGE

Have other individuals who have had similar instances of violence charges against them
been allowed to remain employed?

BAIRD

Each case is studied and carried out on a case-by-case basis. Since my time here, I'm not
aware of a domestic violence where a child has been involved, as in this case. There has
been other cases where it has been between a man and woman, man and wife, if you will,
but not involving a child, to the best of my knowledge.

JUDGE

Any other questions?

SHELLBORN No, ma'am.
JUDGE

Any cross-examination questions?

BROWN

Do you mean for Mr. Fieeiki?

JUDGE

Yes - no, any cross-examination questions, Mr. Brown, for Mr. Baird.
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BROWN

Yes, I'm sorry, I have a little trouble hearing you. Yes, I do. Lieutenant Baird, are you
familiar with any other officers who have been charged criminally and then were
terminated prior to having their day in the criminal court?

BAIRD

I'm not recalling any off the top of my head. That doesn't mean there hasn't been. I just I investigate a lot of cases and I - I'm going to have to say I can't remember or recall
what at this point in time without some research.

BROWN

Approximately how many cases have you investigated where a law enforcement officer
was charged with a crime?

BAIRD

Several.

BROWN

Can you be any more specific than several?

BAIRD

No, I can't, because prior to my assignment here, I worked in (unintelligible)
investigating - that was my job to investigate acts of misconduct involving police
officers all over the State of Utah, so I've had several, probably hundreds I've dealt with.

BROWN

Okay, and out of those hundreds, you can't recall any incident where the officer was
terminated prior to the criminal case reaching its (inaudible)?

BAIRD

Well, you know, I've been doing this particular type of investigation since f91 and
literally there's been hundreds of cases and probably there had been, but without some
research, I can't come up, you know, with exact names and circumstances. I've dealt with
a lot of officers who've had criminal charges filed against them, many of which have
been terminated from employment for their conduct.

BROWN

But the normal practice though of the Department is to wait until after the criminal case
is resolved; isn't that true?

BAIRD

Well, you know, that's up to the discretion of the Commissioner and that's the decision
that he made and, you know, I - that's his decision. That was up to him.

BROWN

Did you interview anyone else other than Mr. Fieeiki during this investigation?

BAIRD

Well, yes, my Sergeant, I believe, interviewed his wife. And there was contact with the
Detective over at West Valley.

BROWN

Was it your understanding based upon your investigation that he entire incident - I'm
going to talk about the physical part of the incident - took place in a dark bedroom in the
actual bed?

BAIRD

Yes, I don't know if the room was dark, but it took place in their bedroom on a bed.
15
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CLAIMANT

I was an agent with the State Bureau of Investigations, assigned full-time to the Salt Lake
County Metro Gang Unit as a Gang Detective.

JUDGE

What were your dates of employment?

CLAIMANT

What I recall, it was October the 21st was my hire date and my termination date was
November the 7th of this year.

JUDGE

Why were you terminated?

CLAIMANT

The decision that Commissioner Flowers had made.

JUDGE

And tell me what happened August 4, 2003.

CLAIMANT

I-

JUDGE

And you do have the right against self-incrimination now, as I spoke before. If you do
invoke that, I can infer that what occurred is what Mr. Baird said.

CLAIMANT

Yes, Your Honor.

JUDGE

And anything -

CLAIMANT

Well, that night I was -

JUDGE
CLAIMANT

Well, wait, wait, wait. Anything you say here can be used for impeachment purposes
later if you do contradict yourself.
Yes, I do understand that, Your Honor.

JUDGE

Okay, go ahead, if you wish to describe what happened that night.

CLAIMANT

(Unintelligible) that night, as mentioned, I had attended Metro SWAT training Hell
Week, had gone through intensive training that included sleep deprivation. That entire
week I had - one entire week I had about eight hours of sleep. We were training in cold,
harsh weather.
We were also training in the hot weather, so my body was physically and emotionally
and psychologically put to the test. The reason for the training is to find the fittest and
the most mentally competent officers who are able to pass and be on the SWAT Team or
have that knowledge of being SWAT tactically, which being on the Gang Unit, I needed
this type of training.
And returning back from the training, which was approved by my department, I was
17
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When I had went into the master bedroom closet, she was in there and she had destroyed
the entire closet, threw all of my clothes down on the floor, again trying to get my
attention. Again, she was trying to get into an argument with me. Again, I maintained
control.
I gathered my clothing and I did not swear or anything bad to her, even through she was
yelling and swearing back to me. I went back in the master bathroom and I got dressed.
I maintained control.
I went back into our bedroom, turned off the lights and I went to sleep, because I had to
be at post the next morning for training. I was asleep I would say for a half-an-hour to 45
minutes when I felt pain in my leg. That's what had awoken me.
When I was awoken in the darkened room, I saw a figure yelling and screaming and the
pain in my leg. I knew that someone had hit me or kicked me. And my natural response
to that, Your Honor, was that I was being attacked.
I felt threatened, I felt scared, and I wanted to defend myself. Being awoken in the
middle of the night, having gone through a week of Hell Week training, having only
eight hours of sleep for an entire week, my mental state was not there.
I could not see or - 1 reacted naturally to protect myself. I slapped the person that was
yelling and causing me pain, threatening me that was in front of me, which happened to
be my wife.
JUDGE

How did you find the person in front of you with the dark?

CLAIMANT

Later on in the incident.

JUDGE

What was that?

CLAIMANT

Later - during the incident, as I started to wake and come to my senses, I could start - as
my wife got closer to me, I could see that it was wife. (Unintelligible).

JUDGE

So you could see enough to tell it was your wife?

CLAIMANT

As she got closer. But as she was standing across the room from five feet away, the
room was dark, I couldn't tell. But she was close enough yelling in front of my face that I
could finally identify that she was my wife.

JUDGE

So you knew it was your wife and then you slapped her?

CLAIMANT

After slapping her.
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JUDGE

Okay, so you slapped her and then you heard your voice and then you saw her and then
you knew it was her?

CLAIMANT

Yes, Your Honor.

JUDGE

Then what happened? Had she - how many times - did she just hit you that one time?

CLAIMANT

Like I said, I was asleep when she attacked me. My wife told me that she kicked me and
she had punched my leg, the leg that was bruised and swollen from my training. I cannot
recall and I did not know how many times she had kicked me and punched me. But my
wife had told me that she kicked me and punched me to get my attention, because I was
very tired and dead asleep. She had probably kicked me several times to get my
attention, but I cannot answer that.

JUDGE

Okay, when you went to sleep, were you alone in the bed?

CLAIMANT

I was alone on the bed. No one else was on the bed at the time, except for myself.

JUDGE

Okay, then what happened after you slapped her?

CLAIMANT

I had slapped her. My wife fell to the side of the bed and again, I wanted to protect
myself and I wanted to see if my wife had any other weapons, a knife or anything else
that would cause harm to myself.

JUDGE

Then what happened?

CLAIMANT

I struck her three more times on her back so I could see what she had had in her hand,
maybe a weapon or something of that sorts. When I finally saw that she did not have
anything in her hand, that's when I stopped hitting her.

JUDGE

Okay, so she was on the ground laying face down?

CLAIMANT

No, this happened all on the bed, not on the ground. Happened all on the bed.

JUDGE

So she fell where?

CLAIMANT

On the right side of the bed, Your Honor, and when I had slapped her, she went to the
left side of the bed.

JUDGE

She fell across you?

CLAIMANT

I was lying on the right side of the bed, Your Honor, and she was lunging right in front of
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CLAIMANT

You want to see what's in their hands. There were blankets and pillows on the bed and I
did not see what was in her hand, Your Honor.

JUDGE

Well, why hit her, why not just reach for her arms?

CLAIMANT

I have no response to that, Your Honor. I felt threatened and scared and I was trying to
defend myself.

JUDGE

Okay, but defending yourself when she's no longer attacking, I don't see how that's
defense when you're punching her now when she's down, face down and you're punching
her on the back. Is that what happened?

CLAIMANT

This entire incident probably only lasted 15 seconds, Your Honor.

JUDGE

I understand, but why continue to hit someone when they're no longer coming towards
you or attacking you?

CLAIMANT

I could not determine that at that time. My only thought at the time was to see what was
in her hands to prevent her from causing further harm to me. As I stated earlier, she was
the aggressor and I was -

JUDGE

How big are you? How tall are you?

CLAIMANT

Six foot tall.

JUDGE

How much do you weight?

CLAIMANT

220.

JUDGE

How much?

CLAIMANT

220 pounds.

JUDGE

How tall is your wife?

CLAIMANT

5'5"

JUDGE

How much does she weigh?

CLAIMANT

160.

JUDGE

Where was this child?
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CLAIMANT

When I was asleep, Your Honor, as I stated, there was no one on the bed. She had
brought the child in at some point while I was sleeping.

JUDGE

Okay, so you woke up, you slapped her. Did you hear the child?

CLAIMANT

No, I did not.

JUDGE

What happened to the child?

CLAIMANT

She grabbed the child during one of the blows and I - as she stated, I accidentally struck
the child.

JUDGE

Where did you strike the child?

CLAIMANT

It was I believe on her forehead.

JUDGE

What time of night was this?

CLAIMANT

Approximately 11:00 p.m.

JUDGE

When did you see the child?

CLAIMANT

I heard the child - when my wife grabbed the child and I had struck my wife, I heard the
child cry.

JUDGE

The first time you struck your wife?

CLAIMANT

The first time I struck my wife was when I was lying on my back, Your Honor.

JUDGE

Okay, but when you struck her on the back the first time she grabbed the child?

CLAIMANT

She grabbed the child on - the very last time I struck my wife was the third time and
that's when she grabbed the child and that's when it all stopped was when she grabbed my
child, using the child maybe for protection or as a shield. And I accidentally struck my
child and that's what caused me to stop.

JUDGE

Did you know you had the obligation to uphold the law as a police officer?

CLAIMANT

At the time, I did not. At the time, I was trying to go to bed and I was trying to maintain
control of myself, as I did through this entire incident.

JUDGE

No, but in general, did you know that?

CLAIMANT

No, I did not, Your Honor.
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JUDGE

You didn't know that if you broke the law you could lose your job?

CLAIMANT

No.

JUDGE

You didn't know that?

CLAIMANT

I do know that if you break the law you could - depending on the circumstances, you
could lose your job, but not at that point when I was woken up and being attacked in my
sleep. I did not know at that time.

JUDGE

No, no, no, I'm not asking at that very moment. I'm just asking in general, did you know
that breaking the law could cause you to lose your job?

CLAIMANT

Well, I know that if I was a law enforcement officer and I went over to Wal-Mart and I
stole something and I was caught, there's a possibility yes, I could lose my job.

JUDGE

Did you know that striking your wife could cause you to lose your job?

CLAIMANT

There was a possibility. I did not know, Your Honor. There are officers throughout the
state that have been involved in domestic violence with their wives and possibly there are
other officers that did have a child present. I'm sure I'm not the only officer out there that
was involved in a domestic violence attack that did not have a child present and there are
many officers out there who still have their jobs.

JUDGE

Who?

CLAIMANT

That - no, I did not know.

JUDGE

Name one officer for me that you know that has done the same thing that you have done
that still has the job in your unit.

CLAIMANT

Well, there's one officer right now that's currently working for DPS that was involved in
a domestic violence situation with his wife. His child wasn't there, but his wife was there
and-

JUDGE

Okay, that's different. I said that exact same incident in your unit.

CLAIMANT

I'm not aware.

JUDGE

Okay. Anything else you'd like to add or say, Mr. Fieeiki?

CLAIMANT

No, Your Honor, not (unintelligible) or my attorney.

JUDGE

Okay, Mr. Brown, any questions for your client?
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My Department, my company, who I gave years of service to, and I worked on one of the
most dangerous Task Forces in the state, being that Gang Unit. I was chasing after and
dealing with the thugs of this state. I put my life on the line daily and for the years of
service and what I give the Department, they kicked me away.
All I have now, Your Honor, is my family. And I can see that my family is important to
me and that's why I chose to remain with my family, because I can see that the
Department, they didn't care for me but they cared for other individuals. There's
numerous other employees, as I stated, that's employed right now working for DPS that
were involved in domestic violence and he still has a job and the Department supported
him.
And there's numerous other employees working for the Department right now. We have
a Captain right now that was involved in a DUI and an assault and the Department
backed him up. And there's a Colonel that I'm aware of that was involved in a sexual
harassment lawsuit. The Department backed him up.
And why am I being treated any differently and why is the Department even fighting me
right now. They're on the phone right now and they don't want to give me
unemployment benefits. Why are they doing that for?
After as many years of service to them and here I am struggling trying to feed my kids
and ends meet and they're still trying to deny me some type of a way to survive here. I
guess they want to put me down and just dig me in the grave. That's what - they just
want to get back at me.
How dare that they try to fight back and still try to - they've already fired me and I'm as
low as I can be. All I'm asking for is for anybody out there who could support me.
That's all I'm asking for, Your Honor.
BROWN

One final question. What is your intent regarding the criminal case?

CLAIMANT

My intent is I would like to have the criminal case resolved, dismissed and found not
guilty, Your Honor.

JUDGE

Have you pled yet in the criminal case?

CLAIMANT

I'm going to plead not guilty to that.

JUDGE

Okay.

CLAIMANT

My wife is at home and -

JUDGE

For the parties, I need to explain something. If the Claimant is convicted, he could be
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also found - or pleads guilty in any way, for unemployment purposes, it could be the
Employer needs to contact the Department again and inform them that he was discharged
for a crime and they would investigate.
If you plead guilty or plead in any way to this crime, then the wages from the Employer
will be taken out of your base period and can never be used for unemployment purposes.
You also would be disqualified for a 52-week period of time and if you later plead guilty
in this action and I do allow benefits - I'm not saying that I am, this could be a fraud case
and then they could charge penalties andfinesalso.
So you need to be aware of that situation. Do you understand that, Mr. Fieeiki?
CLAIMANT

Yes, we do, Your Honor.

JUDGE

Do you understand that, Mr. Brown?

BROWN

Yes, in fact, we discussed it previously and it certainly is his intent to go - to take the
criminal case - he's already pled not guilty at the arraignment stage. It's a case pending
in the West Valley City Justice Court. His intent is to follow through with a jury trial.

JUDGE

Okay, any other questions, Mr. Brown, for Mr. Fieeiki?

BROWN

(Inaudible) fine.

JUDGE

Okay. Any cross-examination questions, Ms. Shellbom, for Mr. Fieeiki?

SHELLBORN Yes. Mr. Fieeiki, in your training, isn't it correct that are trained regarding excessive
force?
CLAIMANT

We did go over that (inaudible).

SHELLBORN (Inaudible) excessive force?
JUDGE

He said they did go over that in the Academy.

SHELLBORN All right, are you also provided training on how to restrain an attacker or a suspect?
CLAIMANT

Repeat the question again.

SHELLBORN Yes, did you also receive training on how to restrain a suspect or an attacker?
CLAIMANT

I received somewhat training. The training that we received in the Academy is arrest
28
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JUDGE

Why did you kick him?

FIEEIKI

On the bed. I kicked him off and he fell off.

JUDGE

And he fell off the bed?

FIEEIKI

He fell off the bed.

JUDGE

Okay, just one moment, I need to change the tape.
Ms. Shellborn?

SHELLBORN Yes.
JUDGE

Would you agree, Mr. Brown?

BROWN

Yes.

JUDGE

Okay, so you kicked him. Where were you standing and where was he?

FIEEIKI

Well, at first I was in the closet and he didn't make any reaction, any look towards me to
pay attention when I was getting upset and angry. And then so he went and laid down
because he had to go to (unintelligible) training tomorrow and all he said was that he
came back from the training tired and now he wants to sleep because he has another
training class to go to.
I told him I wanted to talk. He didn't say anything. I got angry, got up and kept yelling
and I got up on the bed and told him that I wanted to talk. He wasn't listening, so first I
hit him on the shoulder to see if he'd pay attention.

JUDGE

What side of the bed were you on?

FIEEIKI

I was on the left, he was on the very edge of the right side.

JUDGE

Okay, so were you laying down on the bed or standing?

FIEEIKI

No, I wasn't, I was sitting.

JUDGE

Sitting?

FIEEIKI

He was laying down.

JUDGE

Okay, so you were laying down on the left side of the bed, and so you hit his shoulder
with your hand. Did he respond?
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FIEEIKI

No.

JUDGE

Then what did you do?

FIEEIKI

Kept talking and telling (inaudible) how angry I was.

SHELLBORN Excuse me, ma'am, can you ask her to speak up? I can't hardly hear her.
JUDGE

Okay, try to speak louder.

FIEEIKI

Okay, can you hear me now?

JUDGE

Mr. Brown, try to refrain from moving anything in your office. It keeps cutting to your
office.

BROWN

I'm not moving anything, Your Honor.

JUDGE

Okay, well I hear some sounds and then it will cut to your office i s what I'm hearing and
that causes the phone to cut away from Ms. Fieeiki, so Ms. Shellborn can't hear her.
Okay, continue. So you hit him on the shoulder and you continued swearing and talking
to him?

FIEEIKI

Yes.

JUDGE

And then what happened?

FIEEIKI

And when he didn't do any response, then I just looked down and I - 1 looked down to
where his leg was at and I thought if I nudged him with my feet he would wake up. And
that didn't work so I pushed harder and then actually I kicked him and then - well, I
thought of something really bad before I kicked him and that's what made me angry.

JUDGE

Okay, so you kicked him and then what happened?

FIEEIKI

I kicked him, he kind of like pushed off the bed and at that time, I guess I didn't realize
he was asleep. He - 1 guess he awoke uprightthere and that's when he slapped me.

JUDGE

Okay, and then what happened?

FIEEIKI

And then right after that, everything just happened so quickly.

JUDGE
FIEEIKI

Did he say anything?
Actually, not really. He didn't say anything at all, only - 1 just looked down and just hold
my head and then at the same time, I was stunned because, you know, this never
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FIEEIKI

Three times total. The last one was when I lift up and I turned around with the baby,
putting the baby near my face.

JUDGE

Why were you putting you baby near - away from your husband or towards my husband?

FIEEIKI

Towards my husband, but closer to me, facing - so that he'd pay attention that I had the
baby with me. And then when he looked up, he didn't realize the baby, and that's when
he stopped. And then I took the baby and put her in her room.

JUDGE

Did you urinate?

FIEEIKI

Yeah, I did, that's the time when I reached out for the baby.

JUDGE
FIEEIKI

Was that caused by him hitting you?
That was caused by - yes, when he hit the bottom of my (unintelligible). When he - 1
guess to me I looked at it it was out of shock, surprise, and then urinating on myself, so I
used it.

JUDGE

Did you call the police?

FIEEIKI

I called the police after I got humiliated and embarrassed.

JUDGE

Did you tell other family members about what occurred?

FIEEIKI

Yes.

JUDGE

When did you tell them?

FIEEIKI

I called my mom up, was the first person I called after everybody had come - after the
cops had came.

JUDGE

What about neighbors, do they know what happened?

FIEEIKI

No, nobody did. I didn't tell the neighbors, I just told my family.

JUDGE

Did you have any bruising?

FIEEIKI

Just on the - just on my neck, that was it.

JUDGE
FIEEIKI

Did the child have any injury?
Just on her cheek, but at the time, I - when I - that morning, because I thought - at first I
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JUDGE

Okay, any other questions, Mr. Brown?

BROWN

On this occasion, were you trying to get back at Stanley for some reason?

FIEEIKI

Well, of course I was getting - 1 thought of my past, I thought of like all of the family,
how much they appreciate him and loved him and everything and I kind of felt alone, I
felt like, you know, I guess I got jealous of him.

JUDGE

Okay, that's not really relevant. Please proceed, Mr. Brown.

BROWN

Okay. Were you on any medication then and are you on any now?

FIEEIKI

I'm on medication now, which I'm much better, but I wasn't on medication, but Stan
knows about my depression. I was depressed for a long time; I just never wanted to see a
doctor.

BROWN

What are you taking now?

JUDGE

It's not relevant, Mr. Brown. Proceed.

BROWN

I think that's all I have.

JUDGE

Any cross-examination questions, Ms. Shellborn, for Ms. Fieeiki?

SHELLBORN Yes. Ma'am, you said that you kicked him and he fell off the bed. Did - when did you
receive the slap, was it still while he was on the floor?
FIEEIKI

No, when he got up, but at the same time, I mean, this is when it was dark. He turned off
the lights and went to - so that he had to sleep for training and he just - 1 know that when
this first started, I told him that I was depressed, I was upset and I needed someone to
talk to and he said, "I don't have time to talk right now. I have so much work to do. I
have training the next day," and (inaudible).

SHELLBORN Okay, well you said he -what did he do, did he stand up after he fell off the bed?
FIEEIKI

Well, when he slid down - he slid down, he got up - 1 don't know, I didn't look at him
when I kicked him off the bed.

SHELLBORN Okay, well what position was he in when he slapped you? Was he standing, was he back
on the bed? Where was he?
FIEEIKI

No, he didn't come on the bed. I can't - all I remember is when he - when I kicked him,
because I gave him one big kick thinking about what had happened back in '95, and then
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